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A Trial Lawyer's View 


By Harry A. Gair* 

Q. As a trial lawyer, have you 
had any experience with, and 
how do you view the project of 
an impartial medical panel? 

I have not tried a case where 
such testimony was offered, so 
that my opinions are predicated 


on an examination of the im- 
plications inherent in the pro- 
posal. I am opposed to the prin- 


setting up an impartial 
medical panel one of whose 
members, in effect, would adju- 
dicate medico-legal controversy 
and eliminate judge and jury. 

There have always been many 
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who, because they cannot toler- 
ate uncertainty, have sought 


magical formulas to eliminate 





‘Corporation Cannot 
Plead 5th Amendment 


A corporation 
basis for refusing to answer 
written interrogatories, plead 
the Fifth Amendment, nor take 
advantage thereof by claiming 
the officer of the corporation who 
would give the answers on be- 
half of the corporation might be 
thereby involved in a criminal 
This was the hold- 
Bee Royale, Inc., 
Appeals for the 
Third Circuit, opinion by Good- 
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Court for the District of New 
Jersey. 

In affirming the ruling th: 
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Fifth Amendment and that this 
is dispositive of the issue, the 
farther pointed out 
under the amended Rule 33 of 
the Federal Civil Practice Rules, 


cannot, aS a 


prosecution. 
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it and capture not only certainty 
but truth as well. 
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a sought to transform them 
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ties, down to the critics of the 
law today, there have been drives 
to achieve certainty, which in 
the end means to stifle contro- 
versy. 

While medical 
therapy lie in the field of con- 
troversy, it is soug it in the 
courts to avoid the “presentation 
of widely conflicting medical 
opinion evidence.” Say the 
proponents, “Discrepancies in 
medical claims are not only 
disturbing to doctors and law- 


diagnosis and 
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yers, but also confuse and dis- 
gust laymen.” I believe that the 
concept that. medical contro- 


versy can be stilled and ultimate 
authority created by an impar- 
tial board of doctors, is a myth. 
This oracular method of an- 
nouncing truth was the sacred 
procedure of antiquity, but it has 
had to give way to the demo- 
cratic process of hammering out 
the nearest approximation to 
the truth by pitting ideas against 
ideas. 

Q. Do you believe that the im- 
partial specialist has any place 
in the judicial process? 

Yes. As part of a pre-trial con- 
ference, in mediating between 
antagonistic claims, the opinion 
of a third spe may be a 
powerful adjunct com- 


cialist 
toward 


promise of the conflict. The fact, 
for example, that an impartial 
X-ray specialist agrees that 
there is or is not a fracture, will 
often be of great influence. But 


are dis- 
lat they 
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closed, and counsel feel t 


wnen ali tne 


must rely on their own medical 
formation, I believe that it is 
injust to label one’s medical 
vitness as a biased, ignorant or 
l upholder of medical 
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ly impugn ed, by being rated as 
partisan and suspect 

Let the medical profession 
police itself. Let it study the 
testimony given by these “bra- 


zenly unscrupulous doctors” and 
adopt necessary disciplines with- 
out demeaning the medical 
opinions of “a profession com- 
posed predominantly of honor- 
able and dedicated “men.” 

Q. Do you think that there 
should be no medical check on 
the incompetent or _ corrupt 
medical witness in court trials? 

Frankly, in my years at the 
trial bar, I have found that the 
incompetent doctor who acts as 
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one, where no cross-claim was yf appeal is therefrom Affirmed stitute a private nuisance. The Rysso filed a third-party com- 
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WORDS AND PHRASES A ton a tort action may not | ests of property owners. The per- and the Court, after trial, de- 


‘structural repair” is one that assert as a ground of Mil deal error a private nuisance to the for- P oo 
nt inquiry, as stated below, 


affects a vital and substantial fav endant un- mer. } tinent 2 pe! 
is whether defendant’s activities 


bars any subsequent action for 
contribution or appeal from such 
udgment by the other. 
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termined that Russo was negli- 
gent and gave judgment against 





+ 


to a co-d 


















the premises. t im-| NUISANCE — The essence of a area aaa * e 
. > ited Caakei sa see materially and unreasonably in- im for $250 in favor of Thomas 
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} 1 ferfere rift lq} ] %e ’ \f ¢ ALUV ail “a re t c 
connected from the heating sys- to the That sonable interference with the terfere with plaintiff's comforts Oliver. Russo then moved that 
tem, does not come within the general dina use and enjoyment of one’s| 2 ©*/stence, not pipe dbediaged in view of the rig ht of contribu- 
term “structural repair”. particular case by cross-claims, lands, the test being whether | “&PUON¢ uly refined oe ry n b patie ‘oi nt tortfeasors 
such as for cont r inden my : luxurious habits of living, but ac- ‘0 roles silat tea 
Digested from an opinion by SUCn as Jor Contribution or indem- defendant's activities material-| |. én 4 "e t , the clerk should be directed to 
Ge K }A.D., rendered March y € fendant ly and unreasonably interfere | CG"S tO the simple sastes ane r k the pecs nt geen d as 
ia Acnelinke Sie nail such F aintiff’ imate unaffected notions generally pre- Mark the Judgment salished a: 
19, : J ellate Div. Donofrio ucn with plaintiff’s comforts or ex- pe aa £0 “ - thereof. This motion was 
‘arr, et al For appellant . Since istence according to the stan-| vailing among plain people. In : siciacis eee ~ — 
in deca eee _ court pion pp amgene . | the circumstances here presented, 'anted and the plaintiffs’ ap- 
eanor (Emory, Lan - rt so ne ordinary man. jefe ae aE NERS pS avi. pealed seeking to set this ruling 

| defendant’s activities are mani- ! 


Lamb & Blake, attys). For Properly charged the elem: oe NUISANCE — INJUNCTION — In| festiy incompatible with the or- side. 
t—Arthur Slavitt. For @#Ppeiant: c a it is not| ate TS te oa ih 

; 4 rerdict was against | determining whether a defen dinary and expected comfortable Held: The record does not 

: AG | dant’s use of his lands consti- 
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lef The circumstances here are un- ment, credited the defendan 
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of the conflicting interests is| @,P€tS0M buys or builds a home A ee ee ‘dit oat 
required. | adjoining a wholly independent, su Assuming that 1 did not, 
: : unrelated and existing conven- the marking of the judgment 
—Injunction enjoining continued tional type of golf course. The satisfied as to 50% thereof was 

use of golf tees in present loca-| pasic theme of this development in accordance with the joint 

tion affirmed on facts. was residence and the recreation- tortfeasor principles expressed 


Digested fron 1 opinion by! al facilities, including the golf in Judson v. Peoples Bank & 


RERRB RT 





idgment against both but where 


f 
J 





FER SR AER 














y rpnceeplaim had hee filed cel 
or paisa ir papsensagtenos tne that Prancis J., rendered March 17,/ course, were subordinate features Trust Co. of Westfield, 17 N.J. 67, 
pea. judgment en- either defendant is entitled to|19°9.Supreme ¢ Sts. eee aam- whose purpose and existence were 92-94 and applied in Smoo ZV. 
rec of plaintiff ntribution from the other. Such a . 2 agg 7 er D. van to serve as an aid to enjoyment Ienni, 37 N. J. Super. 529. 
His appeal does not claim would remain subject to| “P* (e = & Belmont,/ of the home and to dwelling in  pyring oral argument it was 
a ch: favor defenses inter sese On the other| ¢°°y° : Vor re papgeraaee James the area. suggested that perhaps Spinella 
of : ssert snd, a judgment of dismissal on| *:,MaJor (J “Muti on tne} Any relief granted must be bas- was not actually a tortfeasor and 
err yn the merits in favor of one defen- WEEE? Eee ed on a reasonable accommoda- that until there is a hearing and 
ae - - Defendant appeals from an in-| tion of the conflicting equities of an adjudication of his negli- 








Junction, affirmed by the Appel-| the parties to each other in the pence the joint tortfeasor apie 
ate ivision, enjoining defendant | jight of the factual framework ciples of Judson may not be @ p 
es Pie ty aa and WO-| presented. The two courts below plied. This point was not fairly 
men's third tees of its BOM course | felt that a proper balance of equit- raised in the record or briefs and 
in I a present 10C¢ » T€-| able convenience could be achiev- was not mentioned during the 
IT’ quiring defendant to relocate these| eq by requiring relocation of the District Court proceeding where 
nf x, LIKELY! tees. : third tees. Such relief does not it might have been dealt with 
SER, & In 1940 Nation indertooK @ entail a burden disproportionate procedurally as well as  sub- 
residential development with 4/ to the travail plaintiffs would suf- stantively. Under the circum- 
iT country Chup and gol Course fer through continuance of the stances it is inappropriate that 
she, Feneoen partielle glides oo ‘aS present arrangement. ‘it be passed upon here 
sylvane The very title you are about to examine may cag ive build a et, Affirmed. 
“ be among the more than 675,000 titles in ‘ourse prope! 
' TT: ; 1aKes, one which was alle 
our Title Plants. Mirror Lake 1d became the 





from using 








oo 
or 
- 

















bie yi be sure of f =e a water hazard hole here involved. ‘ 
imbic i can be sure of fast service as well as ‘Wie. taaienie Were alee tee If your client owns 
i peace-of-mind when you make use of our vast eges on 


E and accumulation of records and years of ee ee securities. 





nz and tf y aeer 
ng ana Doating priv 





: er of the golf irse property 
PAN’ experience. d operator of the club. In 1949 
4 5 plaintiffs purchased their property ae a — 
— : ...1t may be to his advantage to have a Fidelity Union 
We welcome your inquiry. and erected a home thereon in Se er ae 
a Their rea r Mir- Custodian Account 
r Lake, n the edge 











We will hold his securities in safekeeping, make col- 

















} x *&* wk * nc a strip va g in width from lections for him, advise him of subscription rights, and 
11 to 40 feet ich owned by carry Out any special instructions he may have. 
LARGEST the club and over which players If you like, we will gladly send you or your client a 
to get to and from the thir 
Poni seb elapse istene seth — pamphlet explaining this service in detail. Simply 
y Zinauy ii Mura 110. 2 _e . f t 2.€8 
TITLE PLANTS Big tage plone: cetenigatiesy > a MArket 2-5800. 
; tees on the sid f ¢ le n fact, we cordially invite you to call any time you 
] 7 > tees on the sid f the lake 5 C 5 , 
- IN THE STATE plaintiff’s perty _In 948 think we can be of assistance. We will be pleased 
resent wo was built to put the trust services of the state’s largest bank 





yee’ back of the northerly side of at your disposal. 
lake and near the southerly 


v 
nee NEW JERSEY REALTY TITLE -orner of plaintiff house. In eo 
ster icn ets | FIDELITY UNION 
T ther northerly from the lake edge 
In SURANCE COMPANY pe neat 50 to 60 — at 
eC NEWARK house. Plaintiff axined uel TRUST COMPANY 
were not aware of either of these THE BANK THAT’S STRONG FOR YOU! 
TRENTON - HACKENSACK 


NEW BRUNSWICK » FREEHOLD 


5 om 





Bor 








ee saneg n nee Seer el Newark, Belleville, East Orange, Irvington 
perty or began building their 
house. 

The testimony shows a large in- 
_— crease in use of the golf course 


Member Federal Deposit Insurance Corporation 


























\h o 


8&2 N. J. L. J. Index Pag, | 


NEW JERSEY LAW JOURNAI, THURSDAY, MARCH 26, 1959 
= 


New Jersey Law Journal asap ead COMMENT AND CRITICISM INVITED 





Page Four 


















Established 1878 Memorial Lecture 
State Wide Circulation aD New Jersey Law Journal: 1952 and New Jersey ¢ 
; Paul Henri Spaak, secretary- On Monday, March 16, 1959, taken any | ad dvanta age : 
SORTS Eemeenen. atior general of the North Atlantic there was introduced in the New Teservoir of .. and ¢ ' 
although in 1955 the fir: : 





ASSOCIATE EDITORS Treaty Organization, will deliver Jersey Senate under bipartisan mé 
f Senators Lynch Of Governor Meyner recom: F 

































Vincent P. Biunno Israel B. Greene William P. Reiss the 1959 Owen J. Roberts Mem- sponsorship of Senators Lynch —) 0%" ah oaaed 
Alfred C. Clapp Ward J. Herbert Morris M. Schnitzer ial ¢ Sheraton and Stout Senate +172. This bill, €@ tie stuay and adop 
Charles B. Collins Hamilton F. Kean David Stoffer attracting rele ly little notice woe 
Marshall Crowley John F. Lynch George Warren may have tl f reaching j , P 
Harold H. Fisher William Miller Willard G. Woelper implication ness and 4g 
George B. Gelman Leon S. Milmed ia t 
Jerome L. Trachtenberg, Managing Editor 
Designated by the Supreme Court of New Jersey t 
“Official Organ for publication of all Notices by the Courts of New ‘ c 
Jersey to the Bar of the State with respect to Practice and Procedure” t 
* 7 . * 
Designated by the United States District Court iz 
As An Official Newspaper for the Publication of Notices and Orders t 
* * . * 


Designated by the New Jersey State Bar Association 
As Official Publication for News and Notices of the Association 


Published every , Thursday | by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO 
24 Edison Place, Newark 2, N. J Mitchell 2-0075 


mn «4 





Aaron Skinder, Publisher 


Subscription Rate One Year - - - $10.00 


Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N. J., under the Act of March 3, 1879 





- mM & ©. « 


THURSDAY, MARCH 26, 1959 Anitian fo his rape : 
ry-general of NATO Dr 


Sapere cs 























UTILIZING RETIRED JUDGES 5 ap one ibaa seem one peon 
No one can plausibly deny t} 1dge Y i ae eT : ir 
pension upon their attaining the f 70 ha: : ey eatieaee $ 
real merit. Yet, it is regrettable th he prac-  , Feared Pea ae NONE. t 
tice in vogue in the Federal system i utilizing ; crests ‘ doct 
retired Judges, who are in good L 1] m- : - an ( Pp 
ments when occasion requires it. Thus, for example is Prime Nun e igin ugated in ft t as 
retired judges are eligible for appointment as Spe f Beigium and the Hrs - ~ - sly ti 1 tru: 
perform many useful judicial duties ‘Judicial Law, pi n United Nations * caer of weil } 
in the federal system any retired Chief Justice of the General = Assemol} Dr Spaak ABA ‘Law Day’ Wins stat It w ni it rt J 
or Associate Justice, and any retired Circuit or District re d an honorary Doctor 0! Freedoms Award ney now “eh statut 1 
or any other judge, may be appointed to render judicial serv in Lé Gegree irom uit aaron beatS 1 for extensive ! ec 
the courts from which they retired if they are willing to undert Pen ss asi I ( st of curr 
the assignment. (U.S.C.A. Title 28, §$294-6). The wisdom of r nw O a 
system is demonstrated by the frequent assignment of Judge Learned Critical of High Court D USA. on M No: 
kr 


~ 


Hand to sit in special cases in the Court of Appeals for the Second from the Fre 
Circuit and in the District Court for the Southern "District \ >, (ACC Se aR ac eller a 
York. aio Judge Hand is far advanced in years, h 
possession of his faculties and eager to serve, and it 
knowledge that he enjoys the work, and t 
are benefited by his great wisdom and experience 
A bill is presently pending in the Legislature to 
judgeships, six in the Superior Court, and four in the 
Some or all of these new judgeships may be necess; 
mated that the average cost of maintaining a judge, 
law secretary, stenographer, etc. amounts to upward 
year. In considering said bill, the Legislature ought 
advisability and feasibility of utilizing capable retirec 
clear the calendars when occasion requires it, if it can } 
stitutionally. It takes years to become a good judge 
for their expe rience, and this valuable reservoir of experien 
not be discarded with judicial retirement 
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There are othe: special duties that co — be as ito: slation adopted re- will ex 
judges. They could act as pleading Mast in line 1 the re —— P dade | Weds oa een ; In: 
practice. They could take over the pre ial of cases and Sata Sais ese a posi Pesce T 
experts therein. Long and complicated accountings in equity - 
could be referred to them. Recently, a number of mammo 
occupied the Chancery Division and threatened to consume 
months of trial which would have disrupted its calendar. Sucl n 


might conveniently be assigned to a special — Much 
work of the Supreme Court in the matter - raming rules of pro- 
cedure could be assigned to retired Justices 0 <r ges 


Although our Constitution does not wasn for such judicial 


service after retirement, it is probable that a Constitutional amend- 
ment would not be required to enable us to utilize the services of L 
— 5 ~~ 





retired judges. The number of judges in the various courts, 
the Supreme Court, may be increased by the Legislature. Likewise 
the Legislature could create official Referees to i 

and fix their compensation. The pensions of retired judges 
regulated by statute, and it is cngeeap ee for the Legis] 

the compensation of retired judges on active 

In these days of high cost of goverr 

calendars, the subject of utilizing retired 
sideration by the bench, bar, and 


the court 











TWO FRONTS FOR EVIDENCE REFORM 


In a persuasive and timely address, r 
1959 issue of this ai ication, Professor C} 
versity of Michigan Law School has joine 
ulgation of Uniform Ruies of Evidence for the federal courts 
Surely, few will disagree with his conclusion that Rule 43(a) } 
Federal Rules of Civil Procedure which requires district cou 
judges to examine state law, federal statute and federal equity 
ractice to ascertain whether proffered evidence is admissible, is 
an unsatisfactory one. And we are reminded once more that he 
greatest modern authorities in the field of evidence, for example, 
Wigmore, Morgan and McCormick, to name perhaps the three most 
renowned, have all suggested that the law of evidence should be 
codified in the interest of simplicity, orderliness and certainty 
Fortunately the basic theoretical spade work has been accom- stabl 
plished; the Model Code of Evidence, the product of the w ork and | is to be! 
consultation of such men as Professors Wigmore, Morgan, and in an era of kama’ reform 
McCormick and Judges Robert P. Patterson, 
Augustus and Learned Hand was followed by exhaustive comment 
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The Impartial Medical Panel I could call as witnesses, not a criterion of reliability and ters, medical included, be ex- 
econo cite doctors wh have been shopped valid. opinion. The doctor has plained to and decided by a lay 
around for, not tors Who are already been introduced to the judge or a lay jury. Otherwise, 
expertising for fee, but who jury as the quintessence of ob-:the doctor from the panel merely 
p positions with jecUivity and learning. His very comes to court. delivers his judg- 





play an 








































- a i gpg who reason for being there is alleged- ment, and that is the end of the 
; ec nfirm the validity of the ef- ly to perserve the jury from tne matter. I concede that it is much 
fects of sin 1 on the ap- contusions and distortions of more simple and comfortable for 
; POL nce! designing doctors who for a fee the judge not to have to wrestle 

mn . W Huepper, of the are prostituting medical thought. with controversy, and hear only 

C Insti » writes, What is to be the scope and one side. Solomon’s task was a 

‘aie bring the I E 5, that purpose of the cross-examina- hard one too, as you remember. 
, ® aii ions them internal tion of the impartial specialist? Daily, doctors have to explain 
t They are onlv in ‘tial in the disturban n turn may Is it to disparage the soundness to their patients, in language 
Ast S t} h 't ; 1t tl f specific of the impartial doctor’s conclu- they can understand, the nature 
é sg OUL OF S B does truth resi nl ancers i 3an or sions? Buttressed as the witness Of their illnesses or the necessi- 
t tr tne m t in them: in responsi sues is by the Court’s sanctions, se- ties for sur treatment. They 
~ a oe He is what Dr. William B Dr, N. Ey I n, Chief Sur- lected to give the best possible have to abide by the decisions of 
t sala iginiabis 1© Rawls said (Chief of the Arth-|geon at t Barnard Cancer truth, which is to say, to resi > patients made on the bases 
via linic P ate! Hi spltal, St. I rites: “Since the ignorance or errors of explanations. If lay peo- 
i: 9e, S ] t ‘ Ne ‘Y s 1 san doctors, of what avail, re fit to decide these issues, 
t inland a ae We, ee ‘ R 1eN examination? their own lives, they 
s ane SOGRt. S30 sont Retin. ia esate thas cima DR A le animal, If the basic premise for the “Te consider the cause os 
: Sscuint teMal. often May we not ith accept- proposed panel is accepted, that @Sabiity to another. I agree 
; b ag ie . / physical divergent and conflicting opin- “!@¢ their verdicts should be 
§ 2 = ‘ A = BE It tne ence is an evil to be ex- TEV1 wed on the basis of the 
h fone eee ty are not fullv kn san I ible sed cross-examination, pore OS SO Se ee 

5 “ | 2 Waa) tan if suc has introduced the S¥0Mmitted 

t eas : | oO S very ( ions which the sup- The whole process of judg- 
4 s fe? mM ; k ’ I l S porters of the impartial] panel ment, whether by judge or jury, 
, t pa ; ae : oe y } eek to avoid by branding plain- is shot through with controversy. 
' HeNTS! OE ee eed nd tru d defendant’s doctors as The most impartial judges dis- 
th: Rs ccsipes beasts opinions ! agree. Medical formulations 
: eT ae ~~" | pan he jury believed the Should not be made matters of 





aa oay fe ansh caminer what then? /aw. Whether a given cause re- 
BEARS eae ig oie There is Wi]] Sulted in a disease or disability, 








i th smatized contro- So you tiality does is a paradox for you oo d : 
t sion? T yt ne I hole stand by and allow its 1S ultimately a question of fact. 





It must be decided as a fact. By 
whom? Depending On your an- 
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the notion t ying n ‘ : The answe : ro the id seeks t iry from SO d confusion? Ipso facto, SWer to that depends in a 
ir 1 is the final pre- is no royal road to the truth, choosin t nflicting it must be a misguided jury, Measure your reaction to the 
5 versy be- and the quest for certainty is an points of \ I ucceed in With an impeached verdict proposal being discussed. 

t iews of y ision , int of view. This must follow from the fact _My a = that the plan be 
ct at oe Ace > é Desi | i rased by that the supporters of the im- Climinate controversy on this 
p +} Sante ot Hi SEU Bo : ~ artial ex- partial medical panel repudiate queation: of bap = coe 
¥ bp ; ry ~ LSE the ent final- the jury’s right or ability to de- i ia — leave it with 
fru: r.. The 4 - Dr. H 7 A still there cide the medical issue. Here are apps ene pio , 
ti t Imp Rusk ere : te that the tnelr own words: 1S cannot at —< 
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Ser or ares COMPREHENSIVE AND PRACTICAL | 
Specialists Smiels . 
A STARTLINGLY CLEAR coverage of modern commercial 


Law PRINTERS APPENDICES AND “It is a sta f mind precip- practices which simplifies for you the complex laws, rules, regu- 
BRIEFS ON APPEAL srt Dy a ident, Stimu- lations, practices and forms which govern our everyday commer- 


: ney, perpetu- cial transactions. Here is the newest, and by far, the most compre- 
ARTHUR W CROS IN ated by id cur 
J : ° S, 1 C. a verdict every day. 


ay red by hensive quick answer book on questions that come over your desk 
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New Jersey Division of . ss 
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PANDICK PRESS, INC. it and When you need quick information on checks, installment sales, 


5c! 71-73 CLINTON STREET, NEWARK 5. N.J. court disappear Z y bankruptcy, factoring, drafts, The Robinson Patman Act, foreign 
TELEPHONE MARKET 3-4994 He oe aes Semen niyo exchange, warehousing, sellers’ responsibilities, automobile title 
MES E FLETCHER, Manager — ashen Rie aia eer and registration legislation, or any other typical business problem, 
(EEN AIN Alay ie inca pint ee ee eee WHITNEY’S LAW OF MODERN COMMERCIAL PRACTICES 
): — ————————— — hospitals. gives you a fast answer. Written in concise, clear language, the 

WavD rm . Hippocrates lived to be 107 LAW OF MODERN COMMERCIAL PRACTICES is a heretofore 
‘l REPORTED — THE RECORD NEVER FORGETS years Maybe that is why his unaccomplished exposition which breaks down difficult phases of 


W1s bser ion has lived on commercial law into their logical essentials and explains many 
LOUIS KABOT \ gi U age : : subjects never before treated. This handy, complete, ready reference 
“Art is long, time is short, guide refreshes your memory and presents you with the basic know- 
and Associates 22 ie falla and judg- ledge of the law for your situation. 
CERTIFIED SHORTHAND REPORTERS An impartial panel may make ONE LARGE VOLUME - $25.00 
DEPOSITION SPECIALISTS it certain, but is it necessarily . 


right? 
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Application Of Statute Of Limitations In Cases 
Involving Repeated Trauma 


In determining when a cause of 
action “accrues” so as to start the 
running of a statute of limitations 
in a claim for injury based on re- 
peated trauma, the important 
thing is not whether trauma is 
involved, but whether attributing 
significant harm to single inci- 
dent in a series is reasonable. If 
it is reasonable to find and if it 
is shown that one of several simi- 
lar traumatic incidents has in it- 
self inflicted such serious or evi- 
dent harm as fairly to be charac- 
terized as creating a cause of ac- 


tion, then the statute starts to 
run from the date of such inci- 
dent; but if not, then the statute 


does not start to run at least un- 
til the employment or continuing 
exposure to the trauma _ stops. 
This was the holding of the Cir- 
cuit Court of Appeals for the 
Third Circuit, in Fowkes v. Penn. 
R.R., opinion by Hastie, C.J., fil- 
ed March 10, 1959. 

In the case before the court, 
plaintiff sued defendant, his em- 
ployer, under the Federal Employ- 
er’s Liability Act, alleging he had 
sustained injuries to his shoulder 
joints from repeated trauma or 
jolts in operating a large air ham- 
mer for defendant from 1924 to 
1952. Plaintiff testified the opera- 
tion had caused him “intermittent 
pain for about two years before 
Sept. 1952.” The evidence did not 
disclose however, any single in- 
cident to which plaintiff’s condi- 
tion could be attributed and the 
medical testimony was that his 
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condition was the result of the 
long series of jolts. The action 


was commenced on Aug. 31, 1955 
and the applicable statute of lim- 
itations was three years. 

In rejecting the defendants con- 
tention that the cause of action 
“accrued” on or before Aug. 31, 
1952 and hence was barred by the 
Statute, the court made the above 
stated rulings and held the stat- 
ute did not begin to run —_ 
plaintiff was shifted lighter 
work on Sept. 10, 1952. 


$25,000 Grant For Two 
Law Seminars 


to 


Madison (ACCN) A $25,00uU 
Ford foundation grant p- 
port of two law school seminars 
this summer has been accepted 
by University of Wisconsin 
gents. 

Legal 
ministration 
gation will 
seminar, to be 
20-Aug. 28 by 
ter, Jr. 

Government 
grant policies in relation 
scientific research will 
subject of the other 
scheduled July 15-Aug i8 under 
direction of Prof. John W. Whel- 
an. Foster and Whelan are mem- 
of the Wisconsin law fac- 


In §& 


re- 


court ad- 
desegre- 


Sanctions 1n 
of school 
be the topic 
conducted 
Prof. G. W 


of a 
July 
Fos- 


contract and 
to basic 
be the 


seminar, 


bers 
ulty. 

A half dozen leading authori- 
ties in each field, drawn from 
law and social science faculties 
around the nation, will take part 
in the seminars. Their studies 
and discussion with visiting and 
resident professors are expected 
to stimulate their writings in the 


areas, enrich their teaching, and 
lead to further research 
Among those taking part in 


the legal sanctions seminar will 
be three law members, Profs 
Ben Aaron of the Institute of 
Industrial Relations at UCLA, 
Louis Pollak of the Yale law 
school, and Paul Sanders of the 
Vanderbilt law school and di- 
rector of the Race Relations Law 


Reporter. 
Participants in the govern- 
ment research seminar will in- 


clude Prof. Samuel D. Estep, iaw, 
University of Michigan, and 
Prof. John E. Coons, law, North- 
western university. 


Heher, Jr. Appointed To 
Arbitration Panel 


Harry Heher | Jr., 
eral counsel] and assistant 
retary of Johnson & Johnson, 
has been appointed to the Nation- 
al Panel of Arbitrators, accord- 
ing to an announcement by the 
American Arbitration Associa- 
tion in New York. The pane] is 
composed of public spirited men 
and women who have agreed to 
act as private, impartial judges 
in controversies when asked to 
do so by the parties involved. 

Heher, who is a son of Su- 
preme Court Justice Heher, lives 
in Lawrence Township, where he 
serves as township attorney. A 
graduate of Princeton University 
and Harvard Law School, Heher 
is a member of the American, 
New Jersey and Mercer County 
Bar Associations. He is president 
of the Princeton Alumni Asso- 
ciation of Mercer County. 
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Reservations For Essex 
Bar Dinner Being Taken 


Reservations for the Annual 
Dinner and Bon Ton Show of the 
Essex County Bar Association, to 
be held on May 2nd at the Hotel 


















Astor in New York, are now being 
taken by Nathan Turesky, Treas- 
urer, 24 Commerce Street, New- 
ark. Reservations are $15.00 each 
and must be made by April 22nd. 
Dress for the r is ee 
Propose as oer 
World Law Conferences 
Arrangen being made 


conferences of 





Un wyers and judges, 
sta r the 
I ] con- 
ference o é the rule of 
lav Ci former 
President ion and 


Commit- 
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ton yee 
At y 
The 210Nai erences will 
seek analyze specific objectives 
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nd m S approach to them 
The idea is to bring to bear the 
yest talents of the profession on 
the u furthering 
peace-throu Each - 


rence Wii iaSt a Gay anda a 


















dat tings have- 

n anni 
The conferences are being ar- 
ranged by the American Bar As- 
ociation in cooperation with the 
International Cooperation Admin- 
istration That federal agency 
made a $50,000 grant to the ABA 
to finance the survey. Under the 
piesa the preliminary stud- 
S to be completed and a 


de to ICA by June 6 


1AUC 


lé nan Rhyne 
ol Del ates that 
necessary to arr similar pre- 
liminary meetings of legal pro- 
fession leaders in South America, 
Asia, Africa and Europe. These 
conferences also would be design- 
ed to lay the groundwork for a 
world conference which, he en- 
visioned, probably could not occur 
before 1961 

Edgar Turl 
1an of the 


ional 


told the House 
also may be 





noe 
alls 





lington, former chair- 
ABA Section of In- 
and Comparative Law 
former member of the 
Delegates from Wash- 

ngton, D.C., heads a staff assem- 
bled by the Committee in Wash- 
ington to direct the planning and 
preparations for the regional con- 
ferences. Presidents of state and 
local bar associations, members of 
the ABA International Law Sec- 
tion, and presidents of bar a 
ciations in 74 countries have been 
invited to submit ideas and sug- 
gestions for carrying out the com- 
mittee’s function. Rhyne reported 
responses had been “almost uni- 
formly favorable to the idea of 
the proposed conference.” 


Rhyne said the areas suggested 
for discussion at the regional con- 
ferences included the following: 

1) The role of lawyers in the 
advancement of world peace 
through law; 2) Practical ar- 
rangements for a world confer- 
ence; 3) International judicial 
machinery; 4) International ar- 
bitral machinery; 5) New prob- 
lems of international law; 6) 
Elimination of obstacles to for- 
eign investment and trade; 7) 
Unification of laws affecting in- 
ternational business transactions. 

Chairman Rhyne said partial 
outlines of working papers on 
each of these subjects would be 
distributed to invited conferees 
in advance of the regional meet- 
ings. He said invitations would 
be issued after consultation with 
state bar presidents in the respec- 
tive regions, and that perhaps 50 
to 75 conferees would take part 
in each meeting. 





ernat 
ana a 


House of 
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Modern Era Of Case Law - Its Origin Traced | 


Professor Points to Changes 
In Custom 


ANN ARBOR (ACCN) — The 
important part played in Amer- 
ica’s legal heritage by judges 
who never wrote reasons for 
their decisions and juries who 
never heard witnesses was dis- 
cussed by Prof. John P. Dawson 














of the Harvard cca ed Law 
School in a lecture at the Uni- 
ty of Sichicns Law School 
Contrasting today’s age 
vith legal customs which 
the development of 

common law, Prof. 


described 
developed 
el 1 





i. 
in ear 





a Se nev be 







five 1 M. Co 
by Prof. Dawson on 
“Judges: Oracles of th 
continuous 


ne juage 





ions of appellate 





device— 
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an iran ( cing very iate 
Fraenkel Honored By 
Lawyers On His 70th 
Birthday 


sent 
O Os- 
the occa- 
th birthday 


who 
ages t 
























sion 1 

dinner under ; neues of the 
National Lawyers Guild at the 
Biltmore Hotel Friday, March 20 
were Associate Justices William 
O. Douglas, Hugo L. Black and 
John M. Harlan; Circuit Judges 
Ché E Clark, Carroll C 


David L. Bazelon and 
New York Court 
of Appeals Justic Marvin R 
Dye and Adrian P. Burke; and 
Appellate Division Justices Ber- 
nard Botein, James B. M. Mc- 
Nally and Harold A. Stevens 

Justice Douglas said: “I extend 
my congratulations to you on 
this significant occasion in your 
life. Your e of devotion to 
the cause liberties and 
human rights seen impor- 
tant advances made toward the 
goal of individual freedom ad- 
vances for which your contribu- 
tion were in part responsible. I 
hope that this seventieth birth- 
day ce ation marks the end 
of only. a pa in your continued 
efforts toward improving Amer- 
ica for all her people.” 

Roger Baldwin, founder of the 
American Civil Liberties Union, 
paid this tribute: “The obliga- 
tions of a lawyer defending civil 
liberties have been discharged 
by Osmond Fraenkel in the best 
of American traditions. Today 
that means resistance to all of 
the restrictions placed by gov- 
ernment on political opinion and 
association. The recent Amer- 
can Bar Association report puts 
the interest of security above 
liberty. The obvious duty of law- 
yers is precisely the contrary— 
to put liberty above every con- 
deration opposing it. In this 
ruggle for the rights of all 
Americans, only a minority of 
the legal profession has stood 
firm against the pressures of 
conformity to hysterical anti- 
communist concepts. We are 
proud to count Osmond Fraenkel 
among the foremost of them.” 
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For Speedier Justice 


WASHINGTON, D. C. (ACCN) 
—Senate authorization of a $60,- 
000 study of methods for speed- 
ing justice in federal courts has 
been requested by the senate ju- 
diciary committee. 


















“The self-revelation tha: 
demand of our judges is coy 
erably greater than in cour:-: 
outside the English lega) :;. i 
tion. t 

“Our judges freely tell us: 4 
we insist on knowing no: >; t 
the author of a particular op. on 
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of any disagreement Within:-,» J 
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the end ® 
ly 14th centur Ci 
f “extremely Infir 
cialists” practiced ex 
Court of Common Plé nEH bt 
land. “Law had alrea eccad Mr 
an occult science, den jing Bo 
its practitioners an imme} for 
amount of technica] know.ecs} Meg. 
Dawson said. Var 
“This, in turn, m de: 
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when success at the Mem 
quired for promotl to | Mas 
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continue today. 
The concept of law as 42] or. 





cult science persisté for t=] @fe 
turies. No strong need was 4 ther 
for accuracy in reporting pa} Our 
ular cases because the 1a¥ +4 7.» 





not reside in indivi 
Dawson explained: 
“Judges were perfe 
to disclose their o' re 
orally, but to let them toy 
in the well of time if -hey *} zp, 
not absorbed into lawyers “+B f2i+p, 
tion. LE notic 
“Except where parliamén: - 
spoken expressly, 1a¥ 
ceived as a complex 
principles and rules, th 
learning of an expert 
This concept gradu 
ed at the beginning 
century when 
writing their own re! 
U.S., this practice starte¢ 
years before 1800 
spread across the c 
In general, this Té 
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The change rep! 
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tion, since judges had 
closed their grounds ! 
within the close circ! 
small bar for centur 
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greatly changed the 
es, gaining them 
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modern era of case +2 
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: Williams 5 
ime. 





pits ul, 





Orange 
the ase es- 


D’Amato Vv. 
orial Hospital, 


wMoushi e doctringe 


UUCLLATIC 









lm- 


lified 

various the y holding the doctrine 
munity, decided that the of respondeat superior inapplic- 
m.y one which could be consid- able as between the charity and 


me © employees 


Rv.ewine th var 


by 





eory ne ald s 

: : Since the latter theory dis- 
Oe ‘ussed separately and approved 
by the court, the inapplicability 


respondeat superior to char- 
A itable insti tutions, as against 
: wu pies aries of such institutions, 





= a i pparently the basis for the 
: d immunity in North 





rine of 








represents 








notion: rightness d liability for the negli- 
ness. Due care is expected of of his alleged servant is 
; 2 d when an organization’s Semerally determined by his right 
a n nduct injures an and power to direct and control 
= her hou'd. in all jus- the servant in the performance 





of his duty at the instant the 
+, negligent act or omission occurs. 
Applying this test to the situa- 
tion where the negligence of an 
employee of a char results in 















pee ijury to a beneficiary, it 
c ns ] } } ++, 
aera clear that the charity, 





the right and power to 
nd control its employees, 
it 


having 
direct 
would be the true master 









was reached 
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4 in a New York only through the use of a legal 
. re the court, rea- fiction that the beneficiary can 
th: 5 tne same lines aS be said to be the master in such 
t: ‘sey Court, rejected a situation. There is no sound 
-- _doctrine, Stating legal principle under which re- 
= tion unique in the spondeat superior should be held 

rest on stronger inapplicable to a charitable in- 

than those ad- stitution and at the same time 





to an institution pri- 
1ed and operated S, 
that the inapplicabil- 
superior to 


cable 
vately own 

appears 
iy :munity in one ity of respondeat 





n 
ai 
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ally have 





eer 








the process charitable institutions is as in- 

this — (1) defensible as the other theories 

Nitially state the of immunity which, as the Nor th 
in- 


Carolina court has 
“subject to some measure of 


le that ehasitabie 
are immune from 
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LAW REVIEWS. 






Employers Must File 
Welfare-Pension Plan 
Descriptions By April 1 
Administrators of welfare and 
pension plans required to 
file a description of such plans 
by April 1 he U.S. Depart- 

ment of Lab 

This requirem 
in the new We 
Plans Discl 








is contained 
and Pension 
in 





" passed 





the closing last Con- 
gress aS a mean f protecting 
beneficiarie against abuses, 
waste and I ement. 
Secre Mitche 
filing the 
re obtain- 
e U.S. De- 
Wage and 
34 tl 


New 


4-9400, ext 
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“and 


to 
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ground. Immunit 
sound unde: 
ould only h 

by the courts in r¢ 
appeared at to be prop- 
er aS a matter of public policy. 
Therefore, when the need for 


nse 


such a public no longer 
obtains, the ] 10uld declare 
i ier exists; and es- 


where it 


Was 
stead of 





For negliger tortious con- 





duct, liabi the rule, and 
immunity exception. The 
avowed purpose the rule of 


immunity is to protect the 





charity. Actualls it clothes 
charitable and non-profit organ- 
izations with privileges 
not available to other organiza- 
tions. It seems clear that most 
authorities would agree today 


the rule 
the under- 
rule are 
charitable 
or the small 


that: (1) the ne 

no longer exists: (2 
lying reasons for the 
not valid; and (3) the 
institution is no lo 
institution it was 
was initially fort 
being true, why 
law itself—even 
have been j 

itially made—chan 
reflect these facts? 











it to 








This is the ituc aken by 
the New Jersey court in the 


submitted 
the attitude 
reviewing 


Lag case. It 
that this should be 
taken by any court in 
the subject. 


Thomas L. Norris, Jr. 





Assignment Orders 
SUPREME COURT OF 
NEW JERSEY 

ORDERED that in addition to 
his regular assignment, Judge 
Frederic R. Colie is temporarily 
assigned to the Chancery Divi- 
sion of the Superior Court to 
hear General Equity Matters in 
Vicinage +3 effective April 6, 
1959 and until further order. 

s JOSEPH WEINTRAUB 
©. J. 





SUPREME COURT OF 
NEW JERSEY 
DERED that effective April 
6, 1959 Judge Victor S. Kilkenny 
is assigned to the Chancery 
Divi of the Superior Court 
to hear General Equity Matters 
in Vicinage +1; and 
ee ORDERED that ef- 
‘tive April 6, 1959 Judge Victor 
Kilke ni is relieved of his as- 
signment to the Law Division of 
Superior Court, Hudson 
provided, however, that 
iment shall continue 


sion 





asslgi 


he purpose of his finally 
ing of any matters then 
ndin g before him 


JOSEPH WEINTRAUB 
C. J 


SUPREME COURT OF 
NEW JERSEY 
ORDERED that in 
gular assignments, 
lowing judges 


emporarily as 


addition to 
the 
igned 


thelr re 
are LSS 


hiss 
follows 


Week of April 6, 1959 

Judge Samuel Chiaravalli to 
the Hudson County Court, ex 
cept Friday 

Judge Alvin R. Featherer to 
the Hudson County Court 

Judge Joseph Halpern to the 


Middlesex 
Friday: 


County Court, except 


Judge George T. Naame to the 
Monmouth County Court; and 
Judge Saul N. Schechter to 
the Essex County Court, except 


Fr 


iday 


Week of April 13, 1959, except 
Friday 

Judge Alvin R. Featherer to 
the Hudson County Court; 

Judge Philip R. Gebhardt to 
the Essex County Court; 


Judge Joseph Halpern to the 
Middlesex County Court; 

Judge George T. Naame to the 
Monmouth County ‘Court: and 

Judge Saul N. Schechter to the 
Essex County Court. 


Week of April 20, 1959 

Judge Samuel Chiaravalli 
the Hudson County Court, 
cept Friday; 

Judge Philip R. Gebhardt to 
the Essex County Court, except 
Thursday and Friday; and 

Judge Leon Leonard to 
Hudson County Court. 


Week of April 27, 1959 

Judge Philip R. Gebhardt to 
the Essex County Court, except 
Thursday and Friday; and 

Judge Leon Leonard to the 
Hudson County Court, except 
Friday. 

s JOSEPH WEINTRAUB 
C. J. 


to 
ex- 


the 


Hawaii Bar Journal 
Makes Debut 


The Bar Association of Hawaii 
has published the first issue of the 
“Hawaii Bar Journal” the official 
publication of the association. 

The journal, which in format 
resembles that of the American 
Bar Association, will be published 


quarterly. Prior to initiation of 
the project a questionnaire was 
sent to all members of the asso- 
ciation asking for an expression 
of their desires Based on the 
answers received the following 


objectives have been 
the publication: 
forum 


four broad 
adopted for 
First: It should provide 





where members of the Bench and 
Bar of Hawaii may express their 
ideas on legal matters of general 
interest 

Second: It should pulritegntin in- 
ormation which will assist mem- 
yers to keep abreast of current 

Ls and o ane is at all levels 

] administration. 

Thi It should ‘func tion con 
structively teward the improve- 
ment of the administration ol 
justic yy directing attention 
both the accomplishments and th¢ 





weaknesses of our judicial system 
rth: It should serve as a 
1s of keeping all members in 


1 regarding the Associatio! 
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Announcement 


Austin B. Johnson, J! and 





James J. Gallagher have formed 
I nership for the genera 

practice of law under the firm 

1ame of Johnson anc 1] 

378 Bloomfiel d Ave 








A SERVICE TO ATTORNEYS 
HOME iNSPECTION 
CONSULTANTS of N.J 


A Professional Engineers report 
the structural and mec hanical feat 
f a home, store, factory, or plant 
Voderate chure on requeat 
6 Banta Place, Hackensack, N. J. 

Dlamond 2-2246 


ures 


fee Br 








AIR CONDITIONED 


TOWER 
OFFICE 
SPACE 


with magnificent 
view 


RAYMOND-COMMERCE 
BUILDING sewers». 


3 to 4 Private Of- 


fices, Conference 
Room. General Of- 
fice and storersom 
This extraordinary 
suite has prominent 


entrance directly op- 
posite elevator. Ren- 
tal is especially rea- 
sonable for space of 
this character 


For This and Other 
Desirable Office Space 
Cali—MArket 3-4600 


Raymond-Commerce 
CORPORATION 
1180 Raymond Bivd. 
Newark, N. J. 











Diamond 2-1677 


DEPOSITIONS - BERGEN COUNTY 


may be taken in quiet hearing room by experienced Certified 
Shorthand Reporters and Notaries. 
use of our hearing room. Parking nearby. 
NORTH JERSEY REPORTING SERVICE 
210 Main Street, Hackensack, N. J. 


No charge, of course, for 


Leonard W. Meyer 
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MORTGAGE 


ACCOUNTS RECEIVABLE 





Forwarders Recognized 


LOANS 


Ist and 2nd MORTGAGES - RESIDENTIAL - INDUSTRIAL & COMMERCIAL 
- NON-NOTIFICATION 


MORGAN CO. 





60 PARK PLACE 
NEWARK 2, N. J. 
Mitchell 2-7989 
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AT THE NACCA CONFERENCE FOR TRIAL LAWYERS 
Hotel Traymore, Atlantic City 


By scticrbert E. Greenstone, President N. J. Chapter 
CA: Alfred S. Julien, National President of NACCA 


ad : 

a Truman B. Rucker, President International Academy 
ral Lawyers. 
5) sawara G. D’Alessandro and Anthony C. Blasi. 

a... chard S. Cortese, Samuel A. Bloom and Harry 
*€rstein, 

4% gems Steisel, Fred Freeman, Jacob R. Friedman, 
" E. Wolf, Rudolph Markowitz and Harry Indursky. 


5. Jacob Stiskin, Alexander Avidan, Alfred S. Julien, 
Herbert E. Greenstone, David Roskein, Jacob L. Balk 
and Henry Edens, Pres. So. Carolina Bar Ass’n. 

6. George Pellettieri, Hon. Arthur S. Lane and Hon. 
W. Thos. Mc Gann. 

7. Ernest N. Giannone, H. 
Lerner. 

8. Jack J. Berlly, Harry R. Fox and Louis Greenstone. 


Albert Hyett and Jack 


March 20-22, 1959 


*9. Jacob Stiskin, Herbert E. Greenstone, Joseph 
Tomaselli and Noah Lichtenberg. 

10. Newton M. Roemer, Archibald Kreiger and Hey- 
man H. Zimel. 

11. Lawrence E. Maisel, Mortimer Wald and Albert 
Averbach. 

12. Frank J. Guarini, Jr., Jos. F. Deegan, Jr., Albert 
W. Seaman, Salvatore J. Vuocolo and John E. Wolf. 
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Opinions Approved For Publication Federal Tax Notes Judges O'Dea, Reeve, 





Continued f1 page Dp 
Administratrix &c. v. 
83, decided March 17, 


Oo, 


om 


Minery, 
Fenton (A- 
] 959 ) 


Full digest page 2 of this 
issue.) 
Spencer, Adm’r ad pros. v. Re- 


North Plainfield 
decided March 


Com. 
(A-90 


creation 
&c., et al 


1959) 

(Full digest on page 2 of this 
ssue.) 
Oliver et al Russo (A-96, de- 
cided March 17, 1959) 


(Ful! 3 of this 


sue.) 


digest on page 


Genovay v. Fox (A-89, decided 
March 17, 1959) 
Per curiam opinion reversing 


judgment of Appellate Division 


(50 N. J. Super. 538 (1958) ) and 
reinstating trial court’s judg- 


defendant on 
question is 


ment given for 
motion Legal 
whether evidence and inferences 
therefrom are _ susceptible of 
conclusion that during holdup 
of defendant’s bowling alley-bar 
defendant engaged in course of 
conduct designed to incite or 
suggest resistance to, or attack 
upon, armed bandit by his busi- 
ness invitees, one of whom was 
plaintiff. Analysis of facts shows 
no basis existed for submitting 
posed inquiry to jury 
Petitions for Certification 
Granted 
None 
SUPERIOR COURT 
APPELLATE DIVISION 
Tullo et als v. Millburn Twp. et 
als (A-7-58, decided March 6, 
1959) 

Affirmed judgment sustaining 
recommendation of board of ad- 
justment and approval of town- 
ship committee of special excep- 
tion to club construction of 
addition to its club house and an 
outdoor swimming pool adjacent 
thereto. The special exception 
provision of the ordinance at is- 


for 


sue does authorize “private 
clubs” in residential zone and 
the board’s findings did show 
that the requisite ordinance and 
statute criteria had been met 
Outdoor swimming pools are cus- 
tomary part of club activities 


and fall within ordinance’s lang- 
uage authorizing grant of excep- 
tion to club house and such spec- 
ial exception is neither non-con- 
forming nor akin to a variance. 
Minkov v. Reliance Ins. Co. (A- 
90-58, decided March 18, 1959) 
Reversed judgement rendered 
on defendant's motion by dis- 


TRANSCRIPT OF THE 
NAACA PROCEEDINGS 
Held at Atlantic City, March 
20th and 21st, 1959 may be 
obtained from Jacob Baer, 
C. S. R., 1 Mapes Avenue, 

Newark, New Jersey. 
FEE for same, $20.00 


“COMPLETE ATTORNEY: SOnGe 
pare JUDLO Y 
25 & SIGLER26 


















SOMEONE 
LOCATED? 


TRACERS C@. OF AMERICA 
513 MADISON AV., N.Y. 22, N.Y. 








trict court and ordered new tri 
As plaintiff was installing stee 
roof trusses in 
fire house the 


2 


construction of 
wall d 


‘feloped a 





crack and was pulled requir- 
ing demolition replacement 
of a wall. igual I 

ulted from negligenc 

concept of foreseeabi 

not deprive accident of its acci- 


inder acci 


policy. Provisions ex- 


dental nature 


surance 


cluding injury resulting ror 
collapse of or structural injury 
to building from coverage doe 
not exclude collapse of or stru 


tural injury to building itself 
Fact that plaintiff in prior ac- 
tion named the assured im 
erly does not relieve insurances 
company from li 
sured 
Matter of 
Will, McDougall 
March 16, 1959) 
Per curiam affirm 
county court judgment for rea- 
stated in opinion (49 N. J 
Super. 485 (1958) ). California 
holographic will of California 
decedent, not executed accord- 
ing to New Jersey law, cannot 
dispose of New Jersey 
effect an equitable conversion of 
it or revoke prior valid will’s dis- 
position of rea!ty. It is admiss- 
ible to probate for personalty 
situated in this state at 
testatrix’s death, however 
State of New 
al A-584-57 
1959) 
Affirmed 
demnation cases, 
broad, although 
discretion in ruling 
certain jands which 
sold are or are not 
to subject property 
no attempt by trial 


Probate of Alleged 
(A-6-58, decided 


ance 


sons 


realty or 


time of 


Jersey v. Gorga et 
decided March 19 
judgment. In con- 
trial judge has 
not unlimited, 
whether 
been 
rable 


on 
have 
compa 
There was 
judge to tell 


jurors which expert witnesses 
to aie when he _ expressed 
concern over great discrepancies 
in opinions given by real estate 
experts and injected like con- 
cern over expert medical testi- 


charge as whole 
ed to 
sub- 


Rea 
was correctly 
land not as 


ding 


mony 





jury instruct 


use 1ts view ol 


stitute for evidence but only in 
forming judgment rom evi- 
dence. Jury was correctly told 


should be deter- 
would be agr 
nd seller ac Q 
Whether 
as of 


value of land 
mined by what 
able to a buyer 
without — 
inflated or depressed, value 
date of taking varrey 

In Matter of Application of 
Kronyak, for habeas corpus (A- 


ee- 


tins 


56-58, decided March 19, 1959) 
Set aside judgment for con- 

tempt Petitioner had not re- 

ceived notice or a hearing before 


contempt of 
falsely testify- 


being adjudged in 
county court for 
ing in habeas corpus hearings of 
another person. He was not al- 
lowed to speak on his own be- 
half prior to imposition of sent- 
ence and was not represented 
by counsel either during hear- 
ings or while being sentenced. 
As alleged defects in contempt 
proceeding are jurisdictional it 
is no bar to issuance of writ of 
habeas corpus that petitioner 
did not avail himself of his stat- 
utory right to appeal. N. J. S. 
2A:10-3 
Donofrio v. Farr Lincoln Mer- 
cury, Ine. (A-305-57, decided 
March 17, 1959) 

(Full digest on 
issue.) 

SUPERIOR COURT 
LAW DIVISION 

Piechowski v. Matarese et als 
(Burlington County - Docket No. 
L-10486-56, decided March 13, 
1959) 

Before court may direct satis- 
faction of debt out of fund or 
assets of garnishee it is sine qua 
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By Harold Kamens 
VALUE OF CORPORATE 
STOCK: The Commissioner de- 
th of stock in- 


termined the value 
decedent’s 


cluded in 


gross 





by reference to its 
as shown by a bal- 


t in its tax return. This 
neet did not include 
j tax obliga- 
had crued at the 
jent’s death, the li- 
ch was several 


orth of the cor- 














value should have 
been zero. In addition, the cor- 


poration had a one-man bDusi- 


decedent’s death, it 


proved impossible to run it suc- 
essfully. The stock was disposed 


nominal 
29 TC 


1e executors fora 
tion. Want Est., 





GROSS ESTATE: Decedent set 
infant daugh- 
and corpus 

to her at 


Ip a trust for his 
the income 
were or able 








f u Sad ion | The trust 
was to te “upon the daug- 

oY age of 30 years. 
In even 1e daughter should 
die before the age of 30 years, 
contingent beneficiaries were 
named. Decedent was not one 
9f the trustees, but retained the 


to ch 





power ange the contingent 


takers. 
Held: The 


value of the con- 


tingent remainder is includible 
in the decedent’s estate, since it 
was subjeet to alteration or 


meaning 
29 TC No. 


within the 


Want Est., 


amendment 
of the C Code. 
129. 
WITHDRAWALS FROM  ES- 
TATE: Under the terms of the 
will of decedent’s husband she 
was to be sole beneficiary if she 
survived distribution of the es- 
tate; if she did not, their chil- 
2n would be beneficiaries. De- 
as executrix from 
husband’s death 
death in 1951. 
this she repeate 
substantial withdrawals 
estate without obtain- 
‘ree from the probate 
same. 
A state court would have 
been obil ed to confirm the 
withdrawals and, therefore, no 
deductible claim would arise 
against her estate because of her 
administration of her husband’s 
estate. Howells, den., Sp. 
Ct., 6/2/58. 
RETAINED 
NOTES: Decedent had 
away an undivided frac 
interest in notes during her 
time, but had not given 
assignees a preferred claim. 
Held: The value of her retained 
interest is the same proportion 
of total value as the face amount 
retained is es a face amount. 
Howells, cert. den., Sp. Ct., 6 2 58 
LIFE ESTATE: Decedent be- 
queathed to his wife a life estate 
in certain stock with an unre- 
stricted power to consume; the 
remainder, if any, going on her 
death to their children. The 
stock appreciated in value dur- 
ing her lifetime. The Treasury 
argued that the increase in value 
belonged to the fecedent and 
went to her children as part of 
her estate and should be ineclud- 
ible in the taxable estate. 
Held: The Treasury is sustain- 
ed. Under her husband’s will as 
governed by Pennsylvania law, 
she was not a trustee; she was a 
debtor owing to the children the 
value of the stock when she re- 
ceived it. The increment in value 
as hers and is includible in her 


are 


cedent served 
the time of her 
in 1939 until 
During 
made 
from 


ing i 


her 


time 


the 
dec 
court for 


Held: 














+ 
eRY 
Cert 


IN 
given 
tional 
life- 
the 


INTEREST 











the 


non that garnishee admit 
J. S. 2A:17-63). While 


debt N 
preferenti 


yy 


| payments to credit- 
f corporation, when 
corporation is insolvent, would 
be void this motion under 2A:17- 
57 et seq. by one judgment cred- 
oa of corporation against cor- 
ration officers and directors is 
the proper method of re- 





( 


oe 
dress 


taxable estate. Soars Estate, CA- 
3. S/Z1456. 

ANNUAL EXCLUSION: A hus- 
band set up partially funded life 
insurance trusts of which his 
wife was beneficiary. The trust 








agreements were construed as 
permitting the wife to call for all 
of the corpus time 





Held: Pay in 
husband to 
applied 
due on the x 
of future interest and 
sequently, the annual 
was available. Halsted, 28 
1069, acq. IRB 1958-13 

RESTRICTIVE STOCK 
AGREEMENT: The stockholders 
of a family corporation entered 
into a restrictive stock agree- 
ment in order to insure retention 
»f family control. By the terms 
of the agreement, each stock- 
holder reserved to himself a life 
interest in his own stock, with 
the remainder int Ss going to 
his children or, failing issue, to 
the other parties to agree- 
ment. Each reserved the right to 
receive dividends and capital 
distributions 

Held: They 


made by the 
ustees to be 
ne premiums 
icies were not gifts 
that, con- 
exclusion 
EG 






















the 


made noc ompleted 





gift. They could strip the re- 
mainder interest of all value by 
-ausing the corporation to dis- 





trik ts assets to them. The 
this power resulted 


lacking degree of 


ute al 
sctention of 
in a transfer 


finality necessary for gift tax 
purposes. Although all of the 


parties had to act in concert in 
its exercise, they were not, under 
the circumstances, substantially 
each other. Merritt, 
29 TC 149, acq. IRB 1958-17. 
GIFTS: Taxpayer’s husband 
was president of a corporation 


adverse to 





and owned 70% of the stock. 
After his death the directors 
voted to continue paying his 


$15,000 annual salary to taxpay- 
er for a reasonable time and, in 
fact, contin ued the payments for 
24 months 
Held: These payments were 
ntended as gifts and are exclud- 
ible from gross income. Jones, 
DC Wash., 5 12 58 
CAPITAL GAIN: 
payer agreed with 
to transfer all his 
in exchange for ¢ 
its profits with a 
mum. Included in 
ment was an important inven- 
tion he had made in 1920. The 
royalty under this agreement 
averaged around $70,000 for 
many years. Taxpayer also re- 
ceived a substantial salary from 
pid employer. Until 1949 the 
mployer withheld income tax 
on the royalty payments, but 
did not withhold in subsequent 
years. sanperes reported the 
Payments as compensation, but 


rTO 


In 1921 tax- 
his employer 
patents to it 
percentage of 
Stated mini- 
this assign- 


$2 





now claims they represented 
long-term capital gains from the 


sale of the patents. 
Held: Taxpayer is 


u d, re- 
tax y 


phel 
ears still 


funds for the a 
open are allowed. Becker, DC 


Penna., 4 18 58 

ORDINARY INCOME: Tax- 
payer developed a process utiliz- 
I tabulat cards to convert 
ordinary ee bookkeep- 
ing data into double-entry book- 
Keeping records. He_ received 
p-sum payments in connec- 
tion with the issuance of ter- 
ritorial franchises which he 
treated as proceeds from the 
sale of a capital < 

Held: Taxpayer did not 
fer of his substantial rights 
in process within the area 
of each territorial franchise and, 
therefore, there was no ‘sale or 
exchange’. The payments re- 


ing 















trans- 


the 


ceived are taxable as ordinary 
income. Amounts paid by tax- 
payer for giving instruction and 





to personne! of the ter- 
ritorial franchise holders are a 
proper deduction from the 
amounts received fror m the fran- 
chise holders. Schmitt, Jr., 30 TC 
No. 29. 

ORDINARY LOSS: In May 
1944, a beneficiary of a trust 


CY raining 








And Schneider 
Reappointed 


Some Other Appointmen;, 


Also Confirmed 


The Senate, on Mi 
n reappoint 


J, ‘OD 


rden t + 


= 
+ 
ee) 








interest in certain re: 
From that time unti 
property ata 
1945, she and 
ers rented the 
come purposes. 
Held: The loss on 














ordinary loss from 
in a or busine F 


TC 1055, acq. IRB 195 
CAPITAL GAIN: 
transferred to a man 
company the exclusiv 
make, use and 1] 
covered by his patent 





was to receive a royalt 
sales. He retained th 
veto proposed subli 


also retained 
patent for 
duty to 
suits. 
Held: Taxpayer trai 
substantial 5 
and m 
capital 
5/30/5 
ORDINARY INCOM! 
had been for 40 
cessor of casinghe< 
had contracts with 
ducers under which it 
ed pipelines from 


paper 
security. 














fields to its refiner 
processed the gas 
taxpayer received 


centa 
It ‘assi 
another refiner at the me 
it sold the 
plant. Taxpayer ré 
proceeds received on 
ment as long- 1 
from the sale of ca} 
Held: The so- called 
and sale was merely 2! 
ment whereby 
emp! oyed at a ixec 
o perform a po: 
wo! ‘required unde 
tracts. The payment 
income Bank line Oi] 
No. 44 

BUSINESS BAD DEBT: 
payer 1anufa 
cases boxes in B 
sole 


the proc¢ 
these 





assignee 





uC 











and 
proprietor 


separate sales r} 
California and sold 
terials and merch 


his Buffalo plant 
Held: Loans of 
made by the propri 
the California corp 
a four-year period 
be proximately r 
business of the 
and deductible in 
ness bad debt wh 
rate operations 















Estate, TC 366, acq. IRB 1958 


DEPRECIATION: 
years taxpayer expen 
of trucks, instead 
ing them. In the 
taxpayer depreciated 
a four-year useful lifé 
but now contends ! 
permitted to write 
cost of trucks purchas 
the year. 

Held: A four-year 
be used. The 
erroneous allowance 
offs in former years $ 
bind him. Broaaheat 
4 8 58. 
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E OF JOHN W. 




















































































ESTAT WYETH, deceased.’ ES rE Ot , deceased 
Pursuant to the order of JOHN A. MAT- Pursua t JOHN A. MA! 
THEWS, JR., Acting Surrogate of the County} THEWS i ite of the County 
f Essex, this day made, on the application Esse s y ma e applicatio 
udersigned, Administratrix of said lersigned 
not is hereby give to the st t s 
deceased, to exhi } cred s s 
5 attirma subs , 
t the $ 
sa is 
t Ww 
£g 
A Ash 
| I 
| 2» NJ 
) 6 
I , tr i ) 
s af s bsTtAl (ok STA MAN 
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